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INTRODUCTION 

Before this Court are two cases where Plaintiffs are challenging the same Executive Order, 

Executive Order No. 13,780 (Order), that is at issue in IRAP and Hawaii, on similar legal grounds 

as in IRAP and Hawaii.  See Trump v. International Refugee Assistance Project 

(IRAP), --- F.3d ----, 2017 WL 2273306 (4th Cir. May 25, 2017); Trump v. Hawaii, --- F.3d ----, 

No. 17-15589, ECF No. 314-1 (9th Cir. June 12, 2017), available at http://cdn.ca9.uscourts.gov/ 

datastore/uploads/general/cases_of_interest/17-15589%20per%20curiam%20opinion.pdf.  The 

United States has requested that the Supreme Court review, on an expedited basis, the preliminary 

injunction affirmed by the Fourth Circuit in IRAP.  See Exh. A (Pars ECF No. 87-1, UMAA ECF 

No. 51-1).  The United States has also requested that the Supreme Court stay the preliminary 

injunction at issue before the Ninth Circuit in Hawaii.  See Exh. B (Pars ECF No. 87-2, UMAA 

ECF No. 51-2).  In light of these requests for Supreme Court review, and given that a decision by 

the Supreme Court in IRAP and/or Hawaii would provide significant guidance on many (if not all) 

of the key issues presented by the two cases pending before this Court, a stay of further proceedings 

is amply warranted. 

Plaintiffs in both cases oppose the Government’s requested stay.  See Pars Equality Center 

v. Trump, No. 17-cv-255 (D.D.C.), ECF No. 88 [hereafter “Pars Opp.”]; Universal Muslim Assoc. 

of Am. v. Trump, No. 17-cv-537 (D.D.C.), ECF No. 52 [hereafter “UMAA Opp.”].  In doing so, 

Plaintiffs rely on a series of fundamentally flawed arguments:  they misconstrue the legal 

framework governing stays of further proceedings; they rely on the straw-man argument that a 

future Supreme Court decision may not fully resolve all issues presented in these cases; and they 

emphasize the President’s recent remarks on Twitter, none of which has anything to do with the 

factors this Court must consider in deciding whether to grant a stay.   
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Notably, Plaintiffs offer no substantive response to the significant case law cited by the 

Government establishing that courts, both inside and outside this District, routinely stay further 

proceedings pending forthcoming appellate guidance.  In particular, Plaintiffs do not respond 

substantively to the decisions by six other courts hearing challenges to the Order to stay further 

merits proceedings pending resolution of appeals.  And since the time the Government filed its 

stay motion, a seventh court has now done the same.  See Arab Am. Civil Rights League v. Trump, 

No. 17-cv-10310, ECF No. 114 (E.D. Mich. June 9, 2017) (attached hereto as Exh. H).  Consistent 

with this clear pattern, this Court should likewise stay proceedings pending potential Supreme 

Court review.  There is significant overlap between the legal issues presented by all of the cases; 

proceeding further in these cases now would be burdensome and contrary to the interests of judicial 

economy; and Plaintiffs will not suffer any harm during the limited stay sought by the Government.  

A stay of proceedings is more than justified here.  

ARGUMENT 

I. Consistent with Courts’ Routine Practice, a Stay of Proceedings Is Amply Warranted 
Given the Significant Overlap Between the Cases 

A decision by the Supreme Court in IRAP and/or Hawaii would be highly relevant to many 

of the core legal issues this Court would need to confront if it continued with district court 

proceedings.  It is irrelevant whether there are some potential differences between IRAP (and/or 

Hawaii) and the two cases pending before this Court; the standard for granting a stay requires only 

substantial similarity between the cases.  Consistent with the numerous other courts that have 

stayed further proceedings to await potentially forthcoming appellate guidance—including seven 

other courts hearing challenges to the Order—this Court should likewise stay proceedings here. 
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A. Plaintiffs Do Not Dispute that Courts Routinely Stay Proceedings to Await 
Appellate Guidance in a Related Matter 

The Government’s motion cited numerous authorities, both within and outside this District, 

establishing that courts frequently stay proceedings in district court when resolution of an appeal 

in a separate matter will likely guide the district court’s decision in the case before it.  See Stay 

Mot. (Pars ECF No. 87, UMAA ECF No. 51) at 5-7.  Plaintiffs do not respond to this ample body 

of case law.  Plaintiffs instead rely on various other authorities, none of which supports denying a 

stay here. 

First, many of Plaintiffs’ cited cases seek to apply the incorrect legal standard to the 

Government’s stay motion.  Plaintiffs rely on cases such as Nken v. Holder, 556 U.S. 418 (2009), 

to argue that the Government’s stay request should be governed by a four-factor test (similar to the 

preliminary-injunction factors).  See, e.g., Pars Opp. at 1; UMAA Opp. at 4.  But the framework 

described in Nken relates to whether to stay a judgment pending appeal.  Nken, 556 U.S. at 421.  

Here, the Government is not seeking to stay a court ruling, but only to stay future court 

proceedings.  And this type of stay motion is analyzed under a more flexible standard: 

[T]he power to stay proceedings is incidental to the power inherent in every court 
to control the disposition of the causes on its docket with economy of time and 
effort for itself, for counsel, and for litigants. How this can best be done calls for 
the exercise of judgment, which must weigh competing interests and maintain an 
even balance. 

Landis v. N. Am. Co., 299 U.S. 248, 254-55 (1936); see also Belize Soc. Dev. Ltd. v. Gov't of Belize, 

668 F.3d 724, 731 (D.C. Cir. 2012) (when a stay is issued “pursuant to the district court’s inherent 

authority in the interest of judicial economy, the applicable jurisprudence appears in Landis” 

(modifications omitted)).  As discussed further below (Sections I.B, II-III), the Landis framework 

amply supports a stay here. 
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Second, UMAA relies on the Wright & Miller treatise for the proposition that 

“[p]resumptively, proceedings seeking a permanent injunction move forward even when a 

preliminary-injunction ruling is on appeal[.]”  UMAA’s Opp. at 7.  Even assuming that 

presumption exists, however, it is clearly overcome where, as here, the appellate court is likely to 

decide the very same legal issues the district court must confront.  Indeed, the very same section 

of Wright & Miller confirms as much.  See 16 Charles Alan Wright & Arthur R. Miller, Federal 

Practice & Procedure § 3921.2 (3d ed. 2017) (“At the same time, it would be advisable for the 

district court to determine whether the same issue has been presented on appeal, and to defer action 

when it seems reasonably probable that appellate decision of the same question is imminent.”). 

Third, the Pars Plaintiffs assert that “the Government cites no case in which a court stayed 

proceedings on the merits pending resolution of appellate litigation regarding preliminary relief in 

a different case.”  Pars Opp. at 2.  As discussed further below (Section I.B), however, Plaintiffs 

place undue emphasis on whether the appellate court is deciding the legal issues in the context of 

preliminary relief or a final judgment on the merits.  In both scenarios the appellate court’s decision 

will be highly relevant to the district court’s consideration of the same legal issues. 

In any event, Plaintiffs’ assertion is also wrong:  the Government did in fact cite cases 

where merits proceedings were stayed pending appeals from preliminary relief entered in other 

matters.  That was the exact situation in Cal. Ass’n of Health Facilities v. Maxwell-Jolly, No. 10-

cv-3259, 2010 WL 2612694, at *2 (C.D. Cal. June 24, 2010).  See Stay Mot. at 6; Douglas v. Indep. 

Living Ctr. of S. Cal., Inc., 565 U.S. 606, 612 (2012) (discussing procedural history, including fact 

that case was at preliminary-injunction stage).  And of course, that situation also existed for the 

precedents that are most directly relevant here—the other courts hearing challenges to Executive 
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Order No. 13,780 that have stayed merits proceedings pending appeals from preliminary 

injunctions in other cases.  See Stay Mot. at 6-7; Arab Am. Civil Rights League v. Trump, Exh. H.1 

Plaintiffs do not respond to these highly persuasive precedents, except to note that “most 

were by stipulation of the parties or were unopposed.”  UMAA Opp. at 9.  Not all of the stays were 

unopposed, however, and Plaintiffs do not even attempt to distinguish, for example, Judge Robart’s 

thorough opinion in Washington v. Trump explaining why a stay is appropriate.  See Washington v. 

Trump, No. 2:17-cv-141, 2017 WL 2172020 (W.D. Wash. May 17, 2017).  Moreover, the fact that 

many of the other stays were by stipulation (or were unopposed) is itself notable:  it confirms the 

common-sense proposition that when a higher court is likely to decide similar (if not identical) 

legal issues, it makes little sense to continue litigating those same issues in district court. 

In light of this demonstrated practice, this Court would be a rare exception if it allowed 

district court proceedings to continue while the very same legal issues may soon be decided by the 

Supreme Court. 

B. There Is Significant Overlap Between the Cases Here and the Cases Before the 
Supreme Court 

Plaintiffs do not genuinely dispute the significant overlap between the legal issues 

presented in IRAP (and Hawaii) and these two cases.  Plaintiffs instead respond on the margins, 

arguing that IRAP is only in a preliminary posture and that the issues raised in IRAP are not 

identical to the issues raised in these cases.  But this argument is a straw-man:  courts considering 

                                                 
1 These cases are not the only examples of courts staying merits proceedings pending 

appellate resolution of preliminary relief in different cases.  See, e.g., Monaghan v. Sebelius, No. 
12-15488, 2013 WL 3212597 (E.D. Mich. June 26, 2013) (staying proceedings in plaintiff’s 
challenge to contraceptive coverage regulations, pending resolution of appeal from preliminary-
injunction motion in different case); Ozinga v. Dep’t of Health & Human Servs., No. 13-cv-3292, 
ECF No. 29 (N.D. Ill. Aug. 14, 2013) (same, attached hereto as Exh. I); Triune Health Group, Inc. 
v. Dep’t of Health & Human Servs., No. 12-cv-6756, ECF No. 64 (N.D. Ill. Apr. 2, 2013) (same, 
attached hereto as Exh. J). 
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stays have never required complete overlap between the two proceedings (in terms of procedural 

posture, legal issues presented, or any other feature).  Rather, the question is simply whether the 

cases are sufficiently similar to make a stay of proceedings economical for the Court and/or the 

parties.  Here, that is plainly the case. 

1. The Preliminary Nature of IRAP Does Not Justify Denying a Stay 

Plaintiffs are correct that the IRAP appeal involves a preliminary injunction, but Plaintiffs 

incorrectly assert—without any supporting authority—that “[t]his procedural posture is fatal to the 

Government’s request to stay these proceedings.”  Pars Opp. at 3; see also UMAA Opp. at 7.  Any 

decision by the Supreme Court in IRAP and/or Hawaii—even if limited to analyzing the 

preliminary-injunction factors—would still be highly relevant to future proceedings in this case.  

This Court’s evaluation of Plaintiffs’ Establishment Clause claim would certainly benefit from 

knowing whether the Supreme Court believes the IRAP or Hawaii plaintiffs have demonstrated a 

likelihood of success on their Establishment Clause claim.  And this Court’s analysis of Plaintiffs’ 

standing would likewise benefit from knowing the Supreme Court’s views on the IRAP or Hawaii 

plaintiffs’ claims of standing and irreparable harm. 

Moreover, the Supreme Court has previously granted certiorari in cases at the preliminary-

injunction stage, only to then consider the merits of the legal claims with little attention paid to the 

preliminary nature of the case.  See, e.g., Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 

2785 (2014) (concluding that “[t]he contraceptive mandate, as applied to closely held corporations, 

violates RFRA,” not simply that there was a likelihood of success on the claim); Arizona v. United 

States, 567 U.S. 387 (2012) (concluding that three state-law provisions are pre-empted by federal 

law, not simply that they were likely pre-empted).  Thus, Plaintiffs cannot dismiss the likelihood 
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of a persuasive (if not binding) decision from the Supreme Court solely by noting that IRAP is on 

appeal from a preliminary injunction. 

2. A Stay is Warranted When The Issues are Substantially Similar 

Plaintiffs argue that their claims, theories, and bases for standing are different than the ones 

at issue in IRAP.  See Pars Opp. at 3; UMAA Opp. at 5-7.  To obtain a stay, however, the 

Government need not demonstrate that the Supreme Court’s decision would “resolve all of the 

issues” in these cases.  Pars Opp. at 3 (emphasis added); see also UMAA Opp. at 5.  That has never 

been the standard, as the Supreme Court confirmed in Landis itself:  “True, a decision in the cause 

then pending in New York may not settle every question of fact and law in suits by other 

companies, but in all likelihood it will settle many and simplify them all.”  299 U.S. at 256.   

Following Landis, district courts have routinely granted stays—including in challenges to 

the Order—even when the decision in the separate case would not decide all issues.  See Arab Am. 

Civil Rights League, Exh. H at 3 (“Although Plaintiffs are correct that the Supreme Court’s review 

in IRAP will likely not be fully dispositive of this case, it is sufficient that those proceedings will 

likely ‘settle many’ issues and ‘simplify them all,’ such that a stay will ‘foster efficiency and 

conservation of resources for both the parties and the court.’” (internal citation omitted, quoting 

Landis, 299 U.S. at 256, and Fairview Hosp. v. Leavitt, No. 05-1065, 2007 WL 1521233, at *3 

(D.D.C. May 22, 2007)); see also Washington, 2017 WL 2172020, at *2 (“Where a stay is 

considered pending the resolution of another action, the court need not find that the two cases 

involve identical issues; a finding that the issues are substantially similar is sufficient to support a 

stay.” (citing Leyva v. Certified Grocers of Cal., Ltd., 593 F.2d 857, 863-64 (9th Cir. 1979)); 

Monaghan, 2013 WL 3212597, at *1 (staying proceedings despite “potential differences” between 

Case 1:17-cv-00255-TSC   Document 90   Filed 06/14/17   Page 11 of 24



-8- 

cases, because “the factual circumstances and central legal issues in both cases are substantially 

similar to those in this case”). 

3. There Is Significant Overlap Between the Legal Issues in These Cases 

There can be no serious dispute that the legal issues in these cases are sufficiently similar 

to IRAP (and Hawaii) to justify a stay.  All of the cases involve significant legal questions regarding 

an individual’s standing to sue over the potential exclusion of foreign national family members; 

the scope of the doctrine of consular non-reviewability; the appropriate application of the Supreme 

Court’s decisions in Kleindienst v. Mandel, 408 U.S. 753 (1972), and Kerry v. Din, 135 S. Ct. 2128 

(2015); and the appropriate application of domestic Establishment Clause precedents.   

Plaintiffs acknowledge that IRAP involves an Establishment Clause challenge to the Order, 

which is also Plaintiffs’ primary claim here.  See Pars Opp. at 3; UMAA Opp. at 6.  But Plaintiffs 

contend that they have additional claims beyond the Establishment Clause, and also that they seek 

to challenge sections of the Order that are not at issue in the IRAP (or Hawaii) appeal.  Plaintiffs’ 

additional claims do not undermine the persuasive force of a potential Supreme Court decision, 

however, because those claims would also be analyzed under the same Mandel standard.  See 

Mandel, 408 U.S. at 762 (First Amendment speech claim); Fiallo v. Bell, 430 U.S. 787, 794-95 

(1977) (applying Mandel to Equal Protection claim); Din, 135 S. Ct. at 2139 (Kennedy, J., 

concurring) (same, Due Process claim).  Similarly, although Plaintiffs seek to challenge other 

sections of the Order beyond § 2(c), their legal theories are generally the same and thus Plaintiffs’ 

claims beyond § 2(c) are equally implicated by a potential Supreme Court decision.  The 

differences between IRAP (and Hawaii) and the two cases here are minor, and a ruling from the 

Supreme Court would provide significant guidance on critical issues present in all cases. 
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Indeed, Plaintiffs have effectively conceded the overlapping nature of the cases.  In their 

supplemental memorandum urging this Court to rule on their preliminary-injunction motions, 

Plaintiffs argued that “reasoned opinions by multiple courts will develop the law on, and aid any 

Supreme Court review of, the critically important questions here about invidious religious and 

national-origin discrimination and the scope of executive authority.” Pls.’ Suppl. PI Mem. (Pars 

ECF No. 80, UMAA ECF No. 42) at 5 (emphasis added).  If resolution of the two cases before this 

Court would aid other courts in their review of the IRAP and Hawaii appeals (as Plaintiffs 

previously suggested), then a fortiori resolution of the IRAP and Hawaii appeals would also inform 

this Court’s analysis of how to resolve these two cases.  Plaintiffs cannot backtrack on this prior 

position, to now argue that resolution of the IRAP and Hawaii appeals would have absolutely no 

bearing on the two cases before this Court. 

In short, given the significant similarities between the cases, a stay is amply warranted—

as recognized by the seven other courts hearing challenges to the Order that have now stayed merits 

proceedings pending resolution of appeals.  This Court should do the same here. 

II. Proceeding with Litigation Now Would Cause Concrete Harms to the Parties and the 
Court 

The Government’s motion to stay explained the concrete harms that would flow from 

denying a stay—specifically, the unnecessary waste of the Court’s and the parties’ resources, and 

the potential complications to future stages of the proceedings.  See Stay Mot. at 8-10.  Plaintiffs 

respond that the Government has not adequately established that a stay would promote judicial 

economy.  See Pars Opp. at 2-3; UMAA Opp. at 8-9.  To the contrary, a stay is warranted for at 

least three reasons. 

First, a stay would promote judicial economy and conserve the parties’ resources.  As 

discussed above, there is a strong possibility that a Supreme Court decision in IRAP or Hawaii 
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would either eliminate or simplify many of the issues that this Court would have to decide if 

litigation continued in this case.  It would be a tremendous waste to require the parties to brief and 

litigate issues that the Supreme Court may soon decide.  Cf. Washington, 2017 WL 2172020, at *3 

(noting that in moving for dismissal under Rules 12(b)(1) and 12(b)(6), “Defendants are likely to 

raise the same arguments that they would have raised in opposition to Plaintiffs’ TRO motion”).  

And of course, even if the parties briefed and the Court decided the motion to dismiss, that decision 

itself would provide Plaintiffs no relief—meaning there is no benefit to Plaintiffs in having that 

motion decided now, rather than after the Supreme Court’s potential decision. 

Plaintiffs respond by arguing that being required to defend a lawsuit is not a sufficient 

hardship to justify a stay.  See Pars Opp. at 2-3; UMAA Opp. at 8-9.  Out of all the cases cited by 

Plaintiffs, however, only one actually involves a stay of proceedings pursuant to Landis.2  And that 

case’s holding was expressly conditioned on several unique features of the case, including that the 

separate proceeding “in the bankruptcy court is unlikely to decide, or to contribute to the decision 

of, the factual and legal issues before the district court.”  Lockyer v. Mirant Corp., 398 F.3d 1098, 

1113 (9th Cir. 2005).  Here, of course, the opposite is true: the potential Supreme Court proceedings 

would contribute significantly to the decision of the issues currently before this Court.   

Moreover, the Government is not arguing that the mere act of defending this lawsuit is a 

hardship justifying a stay.  Rather, the hardship to be avoided is undertaking further proceedings 

without the benefit of potential Supreme Court guidance—guidance that would at least clarify the 

                                                 
2 Plaintiffs’ other cited cases arise in distinct contexts.  Two of the cases involved stays of 

judgments pending appeal.  See Pars Opp. at 3 (citing FTC v. Church & Dwight Co., 756 F. Supp. 
2d 81, 83 (D.D.C. 2010), and Virginia Petroleum Jobbers Ass’n v. Fed. Power Comm’n, 259 F.2d 
921, 923 (D.C. Cir. 1958).  Another case involved a question of which action to stay when two 
identical actions are filed between the same parties; the case did not address when a stay of 
proceedings is warranted pending guidance from an appellate court.  See UMAA Opp. at 8 (citing 
Holland v. ACL Transp. Servs., LLC, 815 F. Supp. 2d 46, 55 (D.D.C. 2011)). 
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scope of those future proceedings, and potentially eliminate the need for such proceedings 

altogether.  In these circumstances, a stay would greatly promote the interests of judicial economy.  

Cf. Monagahan, 2013 WL 3212597, at *2 (“[I]t would be at odds with the notion of judicial 

economy for this Court to proceed in this case and risk reaching an ultimate resolution that is 

inconsistent with precedent the Sixth Circuit creates shortly thereafter.”). 

Second, a stay would also avoid the significant burdens of any proceedings that follow after 

the Government’s motion to dismiss.  Notably, neither the Pars nor UMAA Plaintiffs offered to 

limit the burden on the Government from this potential stage of proceedings—for example, by 

clarifying that Plaintiffs do not intend to seek burdensome, intrusive discovery from Defendants.  

Instead, UMAA once again suggested it intended to seek discovery.  See UMAA Opp. at 1 

(“UMAA should not be delayed in building its case.”).  As Judge Robart noted in the Washington 

case, potential discovery against the Government “weighs heavily in favor of granting Defendants’ 

motion for a stay[.]”  2017 WL 2172020, at *4. 

Third, a stay would conserve the Court’s resources, particularly by avoiding undue 

complication of these proceedings.  If the Supreme Court grants certiorari and issues a decision in 

IRAP and/or Hawaii, all of the proceedings in these cases will need to be re-evaluated and re-

visited to ensure consistency between the Supreme Court’s decision and this Court’s prior rulings.  

That would be a tremendously burdensome task, either for this Court or the Court of Appeals.  And 

depending on the stage of the case, some of the Court’s rulings may be difficult to correct 

retroactively (e.g., discovery rulings).  Because it is impossible to predict the various rulings this 

Court would need to make that may subsequently be in tension with a future Supreme Court 

decision, the better course is to stay proceedings to await the potential Supreme Court decision.  

Cf. 16 Charles Alan Wright & Arthur R. Miller, Federal Practice & Procedure § 3921.2 (3d ed. 
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2017) (“[T]he district court should—with help from the parties—consider the possibility that the 

issues framed on appeal may change the context of the matters presented for district-court 

action.”).   

Regardless of the stage of the proceedings, therefore, a Supreme Court decision would 

almost certainly have a profound effect on how these cases unfold.  Proceeding without the benefit 

of the Supreme Court’s guidance, in contrast, would be a waste of the Court’s and the parties’ 

resources, and would threaten to create inconsistent rulings, which would later need to be 

reconciled either by this Court or by the Court of Appeals. 

III. Plaintiffs Will Not Be Harmed By the Proposed Stay 

On the other side of the scale, Plaintiffs have failed to demonstrate any injuries they would 

suffer as a result of the proposed stay.  Plaintiffs attempt to manufacture harm based on the 

President’s recent comments on Twitter, but those remarks have nothing to do with the present stay 

motion.  Moreover, the length of the Government’s proposed stay is reasonable, particularly given 

the extraordinary pace with which these proceedings have been unfolding.  Accordingly, a 

temporary stay pending potential Supreme Court review is warranted here. 

A. Plaintiffs Have Not Demonstrated Any Harm from the Proposed Stay 

Plaintiffs have not demonstrated any concrete injuries resulting from the proposed stay, 

particularly in light of the two existing nationwide injunctions prohibiting enforcement of certain 

challenged sections of the Order. 

As an initial matter, Plaintiffs fail to reconcile their supposed harms with this Court’s prior 

conclusion staying consideration of their motions for preliminary injunctions:  “The existence of 

two other nationwide injunctions temporarily casts uncertainty on the issue of whether the harms 

Plaintiffs allege are actually imminent or certain.”  Order (Pars ECF No. 84, UMAA ECF No. 48) 
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at 2.  In reaching that conclusion, this Court rejected the very same harms that Plaintiffs once again 

seek to invoke here.  Compare Pars Opp. at 7, and UMAA Opp. at 10, with Pls.’ Suppl. PI Mem. 

(Pars ECF No. 80, UMAA ECF No. 45) at 10-11, and Pls.’ Suppl. Reply PI Mem. (Pars ECF 

No. 83, UMAA ECF No. 47) at 4-5.  Just as the Court concluded in connection with staying 

Plaintiffs’ preliminary-injunction motions, Plaintiffs’ claimed harms are insufficient to justify 

moving forward here as well, particularly in light of the nationwide injunctions which remain in 

effect.3 

UMAA responds by arguing that the Government is actively contesting the existing 

injunctions on appeal.  See UMAA Opp. at 10.  But that was also true when the Court stayed 

consideration of Plaintiffs’ preliminary-injunction motions.  Moreover, Plaintiffs’ argument fails 

to account for this Court’s statement that, “[i]n the event that both existing injunctions are 

overturned, this court is prepared to issue a ruling without delay.”  Order (Pars ECF No. 84, UMAA 

ECF No. 48) at 2.  That would remain true even if further proceedings in this case were stayed.  

Thus, the proposed stay here has no bearing whatsoever on whether the Order is enjoined during 

the pendency of these lawsuits—that will be up to this Court and the other courts hearing appeals 

from the preliminary injunctions.  Because the stay would not affect the existence vel non of 

preliminary injunctions against the Order, there is no basis for denying the requested stay based 

on Plaintiffs’ fears about what might happen in connection with the outstanding preliminary 

injunctions. 

                                                 
3 Although the Ninth Circuit recently narrowed the Hawaii injunction to allow the 

Government to conduct internal reviews, the Ninth Circuit affirmed the injunction with respect to 
the 90-day suspension of entry for foreign nationals in § 2(c); the 120-day suspension of refugee 
admissions in § 6(a); and the 50,000 cap on refugee admissions for FY2017 in § 6(b).  See Trump 
v. Hawaii, No. 17-15589, --- F.3d ----, ECF No. 314-1 at 77-78 (June 12, 2017).  
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As for the Pars Plaintiffs, they assert that certain individual plaintiffs are continuing to be 

harmed because their family members still have not been found eligible and issued visas, and the 

refugee plaintiffs outside the United States still have not received interviews.  See Pars Opp. at 7.  

But as the Government argued at the preliminary-injunction hearing and in its supplemental 

memorandum following the hearing, that argument depends on a wholly unsupported premise—

i.e., that the reason the plaintiffs’ family members have not yet been found eligible and issued visas 

is because of § 2(c) of the Order (which is currently enjoined), as opposed to the State 

Department’s regular visa-application requirements and procedures.   See PI Hr’g Tr. at 52-53; 

Govt’s Suppl. PI Mem. (Pars ECF No. 82, UMAA ECF No. 45) at 9-10.  Similarly, Plaintiffs have 

not shown that the reason the refugee plaintiffs have not yet received interviews is specifically 

attributable to the currently enjoined suspension in § 6(a) of the Order, as opposed to the normal 

operation of the Refugee Program.   

Indeed, the record currently before the Court wholly undermines the Pars plaintiffs’ theory 

that their supposed harms are attributable to the Order.  With respect to the refugees, Plaintiffs do 

not dispute that the overall process typically takes about 18-24 months.  See Govt’s PI Opp. (Pars 

ECF No. 50) at 18.  It is therefore wholly speculative that the refugee plaintiffs have not received 

interviews specifically because of the suspension in § 6(a) of the Order (which is currently 

enjoined), as opposed to the many other factors that would typically affect the timing of interviews.   

See also Dep’t of State, “U.S. Refugee Admissions Program,” https://www.state.gov/j/prm/ra/ 

admissions/index.htm (describing the refugee process, and stating that “[t]he total processing time 

varies depending on an applicant’s location and other circumstances”). 

As for the individual plaintiffs with family members applying for visas, Plaintiffs rely on 

five specific plaintiffs.  See Pars Opp. at 7 n.4.  One of those—Jane Doe #10—involves a Form 
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I-730 petition for her husband as a “derivative asylee,” and therefore Jane Doe #10 and her husband 

are not subject to the Order at all.4  And in any event, DHS processing times for such petitions 

were approximately eight months even before the Order was effective.  See Govt’s PI Opp. (Pars 

ECF No. 50) at 21-22 & n.8.  As for the other four individual plaintiffs, their family members’ visa 

applications (assuming they were officially executed at an interview) appear to have been already 

refused for administrative processing, see id. at 22, and in any event all of the family members 

appear to have submitted their applications in October and November 2016—months before the 

Order, and even the Revoked Order, were issued.  Thus, there is absolutely no basis for assuming 

that the reason the family members have not been found eligible and issued visas is because of the 

now-enjoined Section 2(c) of the Order, as opposed to other admissibility requirements or visa-

application procedures.5 

In sum, Plaintiffs’ assertions of harm all depend on unsupported assumptions that are 

contrary to the record currently before the Court.  Plaintiffs have therefore failed to demonstrate 

any harm attributable to the requested stay, particularly in light of the existing nationwide 

injunctions and this Court’s ability to issue a prompt ruling on Plaintiffs’ preliminary-injunction 

motions if necessary. 

                                                 
4 See Order § 3(b)(iii); UMAA ECF No. 31 at 18-20 (explaining that the Order does not 

affect processing or travel of derivative or follow-to-join asylees). 
5 Plaintiffs also rely on a news report purportedly demonstrating a decrease in visas issued 

to nationals of the six countries at issue, by comparing yearly averages of visa issuances to the 
monthly issuance numbers for March and April 2017.  See Pars Opp. at 7 n.3.  As the article itself 
notes, however, there are many possible explanations for those numbers, such as a decrease in the 
overall number of visa applications, or differences between travel during March and April 
compared to other times of the year.  Obviously a number of factors—wholly unrelated to 
Section 2(c) of the Order—can affect the number and timing of visa issuances. 
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B. The President’s Recent Comments Are Wholly Irrelevant to the Stay Motion, 
and In Any Event Are Consistent with the Government’s Prior Arguments 

Unable to demonstrate harm from the Government’s requested stay, Plaintiffs instead focus 

on the President’s recent remarks on Twitter, none of which has anything to do with the stay motion 

presently before the Court.  Nor are the President’s comments inconsistent with the Government’s 

prior representations in this case. 

As an initial matter, both Pars and UMAA correctly recognize that, to the extent the 

President’s recent comments are relevant at all, it would only be on the merits of their claims—not 

the present stay motion.  See Pars Opp. at 4 (arguing that “President Trump’s recent statements 

further undermine the Government’s arguments on the merits”); UMAA Opp. at 7 (discussing the 

President’s comments in the context of “the body of evidence that UMAA will bring to bear here 

on its claim for a permanent injunction”).  Plaintiffs make no effort to connect the President’s 

remarks to the factors the Court must consider in deciding this stay motion.  Thus, the Court need 

not even consider the comments. 

Although the President’s remarks are wholly irrelevant to the present issues, a brief 

discussion is warranted to demonstrate that the Pars Plaintiffs’ accusations that the Government 

has made inaccurate representations to the Court and is potentially failing to comply with the 

injunctions entered in other cases, see Pars Opp. at 4-9, are wholly unfounded.  Simply put, the 

Pars Plaintiffs’ assertions all depend on the false premise that the implementation of “extreme 

vetting” means that the Government has implemented Section 2(c) of the Order.  It has not:  The 

Government has complied fully with the injunctions against Section 2(c) by halting the 

implementation of that section.  Of course, as Plaintiffs and the Court are well aware, that does not 

mean the Government has stopped vetting altogether, or has stopped working on vetting 

Case 1:17-cv-00255-TSC   Document 90   Filed 06/14/17   Page 20 of 24



-17- 

improvements as part of normal operations or in connection with other policies or directives that 

have not been enjoined.   

For example, Section 5 of the Order—which has not been enjoined—is titled 

“Implementing Uniform Screening and Vetting Standards for All Immigration Programs,” and 

directs various agencies to “implement a program, as part of the process for adjudications, to 

identify individuals who seek to enter the United States on a fraudulent basis, who support 

terrorism, violent extremism, acts of violence toward any group or class of people within the 

United States, or who present a risk of causing harm subsequent to their entry.”  Order § 5(a).  

Similarly, a Presidential Memorandum—issued separate from the Order challenged here—directs 

agencies to “implement protocols and procedures as soon as practicable that in their judgment will 

enhance the screening and vetting of applications for visas and all other immigration benefits, so 

as to increase the safety and security of the American people.”  Presidential Memorandum, 

Implementing Immediate Heightened Screening and Vetting of Applications for Visas and Other 

Immigration Benefits (Mar. 6, 2017), available at https://www.whitehouse.gov/the-press-

office/2017/03/06/memorandum-secretary-state-attorney-general-secretary-homeland-security.   

The Government’s implementation of enhanced vetting procedures pursuant to Section 5 

of the Order and/or the Presidential Memorandum does not contradict any of the Government’s 

prior statements or arguments made in this case.  The Pars Plaintiffs do not challenge either 

Section 5 or the Presidential Memorandum, and therefore it remains true that their requested 

preliminary injunction—against specific portions of Sections 2, 3, and 6 of the Order—would not 

redress whatever harms they believe they are presently suffering.  Additionally, as the Secretary of 

Homeland Security recently explained in his testimony before Congress, although “[t]he men and 

women of DHS will do everything we can . . . within the law to keep the American people safe,” 
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the court injunctions against the Order have “prevented us from doing what I . . . believe we need 

to do to protect our homeland.”  See Secretary John F. Kelly, Oral Testimony of DHS Secretary 

Kelly for a House Committee on Homeland Security Hearing (June 7, 2017), available at 

https://www.dhs.gov/news/2017/06/07/oral-testimony-dhs-secretary-kelly-house-committee-

homeland-security-hearing-titled. 

There is also no injunction-compliance issue.  Neither Section 5 nor the Presidential 

Memorandum has been enjoined, and those two policy initiatives serve different purposes than 

Section 2 of the Order.  Specifically, Section 2 directed a worldwide review to determine whether 

additional information from foreign governments is needed for vetting purposes.  Section 5 and the 

Presidential Memorandum, in contrast, are generally aimed at the United States’ internal efforts to 

implement a uniform baseline for screening and vetting standards and procedures, including 

obtaining appropriate information from individual applicants themselves.  Thus, the Government’s 

implementation of increased measures with respect to individual applicants pursuant to Section 5 

of the Order does not run afoul of the injunctions against Section 2.6  

In short, there is absolutely no basis for the Pars Plaintiffs’ accusations of 

misrepresentations and non-compliance.  Neither Section 5 of the Order nor the Presidential 

Memorandum is challenged by the Pars Plaintiffs; neither one is enjoined; and neither one has 

been concealed or misrepresented to the Plaintiffs or this Court.  Indeed, both Section 5 of the 

Order and the Presidential Memorandum have been publicly available since March 6, 2017.  Cf. 

                                                 
6 The only specific policy mentioned by Plaintiffs is DHS’s recent announcement that it 

would begin seeking social media information from certain individuals seeking admission to the 
United States.  See Pars Opp. at 5 n.1; see also Dep’t of Homeland Sec., Agency Information 
Collection Activities: Arrival and Departure Record (Forms I-94 and I-94W) and Electronic 
System for Travel Authorization, 81 Fed Reg. 40,892 (June 23, 2016).  This policy has no 
connection to Sections 2 or 6 of the Order, and therefore is not prohibited by the injunctions against 
those sections.  
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UMAA Am. Compl. (ECF No. 32) ¶ 179 (seeking relief against Section 5 of the Order); id. ¶¶ 74-

75 (discussing the Presidential Memorandum).  And Section 5 was expressly discussed at the 

preliminary-injunction hearing—with counsel for UMAA speaking approvingly of Section 5’s 

across-the-board policies.  See PI Hr’g Tr. at 29-30, 36-38.  The Pars Plaintiffs can hardly claim 

surprise, therefore, about the Government’s implementation of increased vetting procedures 

pursuant to those distinct policy directives. 

C. The Government’s Proposed Stay Is Reasonable In Length 

Plaintiffs’ filings confirm that the Government’s proposed stay is reasonable in length.  

Plaintiffs do not dispute the remarkable pace with which the IRAP and Hawaii cases have 

proceeded.  Indeed, the UMAA filing expressly acknowledges that a stay here would likely be only 

a matter of months, because the Government has requested expedited consideration of its petition 

for certiorari and expedited merits briefing to be completed by the beginning of the Supreme 

Court’s next Term.  See UMAA Opp. at 9.   

In cases like these presenting these exceptionally important issues, a stay of a matter of 

months is quite reasonable.  See Landis, 299 U.S. at 256 (“Especially in cases of extraordinary 

public moment, the individual may be required to submit to delay not immoderate in extent and 

not oppressive in its consequences if the public welfare or convenience will thereby be 

promoted.”); see also Arab Am. Civil Rights League, Exh. H at 5 (“Although a stay will delay these 

proceedings, the Court finds that potential prejudice to Plaintiffs is less drastic than they set forth. 

The Supreme Court is expediting its decision on Defendants’ petition for certiorari.”).  Given the 

limited amount of time that a stay would likely require—combined with the significant benefits to 

judicial economy and conservation of the parties’ resources—a stay of further proceedings pending 

potential Supreme Court review is amply warranted here. 
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CONCLUSION 

The Court should grant Defendants’ motion to stay further proceedings in this matter 

pending Supreme Court review, pursuant to the previously filed proposed orders.   
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
      ) 
PARS EQUALITY CENTER, et al.,  ) 
      ) 

Plaintiffs, ) 
      ) 
v.      ) Civil Action No. 1:17-cv-00255-TSC 
      ) 
DONALD J. TRUMP, in his official  ) 
capacity as President of the   ) 
United States, et al.,    )   
      ) 
   Defendants.  ) 
____________________________________) 
      ) 
UNIVERSAL MUSLIM ASSOCIATION ) 
OF AMERICA, et al.,    ) 
      ) 

Plaintiffs,  ) 
   ) 

v.      ) Civil Action No. 1:17-cv-00537-TSC 
      ) 
DONALD J. TRUMP, in his official  ) 
capacity as President of the   ) 
United States, et al.,    ) 
      ) 
   Defendants.  ) 
____________________________________) 

 

Exhibit H: 
Order Regarding Proceedings in  

Arab American Civil Rights League v. Trump,  
No. 17-cv-10310 (E.D. Mich. June 9, 2017) 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 
ARAB AMERICAN CIVIL RIGHTS 
LEAGUE, et al., 
 
 Plaintiffs, 
v.       Case No. 17-10310 
       Honorable Victoria A. Roberts 
DONALD TRUMP, et al., 
 
 Defendants. 
______________________________/ 
 

ORDER GRANTING DEFENDANTS’ MOTION FOR STAY  
PENDING SUPREME COURT PROCEEDINGS [Doc. 105] 

 
I. INTRODUCTION and BACKGROUND 

This case is one of many challenging the constitutionality of President Trump’s 

Executive Order No. 13780, titled “Protecting the Nation from Foreign Terrorist Entry 

Into the United States,” 82 Fed. Reg. 13209 (Mar. 6, 2017) (the “Executive Order”).   

On May 25, 2017, in a case presenting a similar challenge to the Executive 

Order, the Fourth Circuit upheld a Maryland District Court’s nationwide preliminary 

injunction prohibiting enforcement of § 2(c) of the Executive Order – which temporarily 

suspended entry into the United States of nationals from six predominately Muslim 

countries.  See Int’l Refugee Assistance Project v. Trump, 17-1351, --- F.3d ---, 2017 

WL 2273306 (4th Cir. May 25, 2017), as amended (May 31, 2017) (“IRAP”).  On June 1, 

2017, the government filed a petition for certiorari in IRAP, and the Supreme Court 

ordered an expedited response due June 12, 2017.   

Defendants move for a stay of these proceedings pending the Supreme Court’s 

consideration of the decision in IRAP.  [Doc. 105].  Plaintiffs oppose the stay.   
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The Court GRANTS Defendants’ motion for stay [Doc. 105].  

II. ANALYSIS 

 The Court “has broad discretion to stay proceedings as an incident to its power to 

control its own docket,” Clinton v. Jones, 520 U.S. 681, 706 (1997), and in considering 

the “economy of time and effort for itself, for counsel and for litigants,” Landis v. N. Am. 

Co., 299 U.S. 248, 254 (1936).  This power applies “especially in cases of extraordinary 

public moment,” where “a plaintiff may be required to submit to delay not immoderate in 

extent and not oppressive in its consequences if the public welfare or convenience will 

thereby be promoted.”  Clinton, 520 U.S. at 707 (citation and internal quotation marks 

omitted).  However, the Court “must tread carefully in granting a stay of proceedings, 

since a party has a right to a determination of its rights and liabilities without undue 

delay.”  Ohio Envtl. Council v. U.S. Dist. Court, S. Dist. of Ohio, E. Div., 565 F.2d 393, 

396 (6th Cir. 1977).  “The proponent of a stay bears the burden of establishing its need.”  

Clinton, 520 U.S. at 708.   

 In determining whether to stay proceedings pending “another case’s imminent 

disposition,” the Court considers four factors: “[1] the potential dispositive effect of the 

other case, [2] judicial economy achieved by awaiting adjudication of the other case, [3] 

the public welfare, and [4] the relative hardships to the parties created by withholding 

judgment.”  Caspar v. Snyder, 77 F. Supp. 3d 616, 644 (E.D. Mich. 2015).  The parties 

do not address the “public welfare” factor, and neither does the Court.  However, the 

remaining three factors weigh in favor of a stay pending the Supreme Court’s review in 

IRAP. 
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A. Potential Dispositive Effect of Supreme Court Review in IRAP; and 
Judicial Economy Achieved by Staying the Proceedings 

 
Although Plaintiffs are correct that the Supreme Court’s review in IRAP will likely 

not be fully dispositive of this case, it is sufficient that those proceedings will likely “settle 

many” issues and “simplify them all,” Landis, 299 U.S. at 256, such that a stay will 

“foster efficiency and conservation of resources for both the parties and the court.”  

Fairview Hosp. v. Leavitt, No. 05-1065, 2007 WL 1521233, at *3 (D.D.C. May 22, 2007) 

(granting a stay pending the resolution of another case that “would not foreclose the 

necessity of litigation in [the stayed] case,” but would likely settle some issues and 

simplify others). 

Any decision by the Supreme Court will be particularly relevant to – and likely 

controlling of – this Court’s disposition of a pending motion to dismiss and pending 

motion to compel.  It would also provide guidance regarding the appropriate scope of 

discovery, and may help to resolve anticipated disputes related to Plaintiffs’ outstanding 

discovery requests.  Specifically, a decision should provide the legal standard for 

reviewing the Executive Order under the Establishment Clause, and should answer 

whether Kleindienst v. Mandel, 408 U.S. 753 (1972), limits review to the four corners of 

the order.  If the Supreme Court holds that Mandel limits review to the face of the 

Executive Order, most – if not all – of Plaintiffs’ current discovery requests would 

become irrelevant.  On the other hand, if the Supreme Court concludes that review is 

not limited to the four corners of the Executive Order, then Plaintiffs’ discovery requests 

concerning pre-inauguration evidence (e.g., statements made by Candidate Trump, 

documents prepared related to the so-called Muslim ban, etc.) may be highly relevant.  

A Supreme Court decision in IRAP will guide, if not control, the Court’s disposition of 
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both pending and upcoming issues.  Accordingly, a stay is warranted to conserve the 

resources of the parties and the Court. 

Plaintiffs argue that Defendants do not establish that there is a “significant 

possibility that the Supreme Court [will] reverse the judgment below,” see United States 

v. Mandycz, 321 F. Supp. 2d 862, 864 (E.D. Mich. 2004).  However, this does not 

prevent the Court from entering a stay.  In determining whether the Executive Order 

likely violated the Establishment Clause, the Fourth Circuit applied a standard set forth 

in Justice Kennedy’s concurrence in Kerry v. Din, --- U.S. ---, 135 S. Ct. 2128, 2140-41 

(2015).  See IRAP, 2017 WL 2273306, at *16-18.  Although the Fourth Circuit’s use of, 

and analysis under, that standard was well reasoned and sound, the legal standard is 

not well settled.  The Supreme Court is likely to address the standard used by the 

Fourth Circuit and settle a question of law – i.e., the correct legal standard to use in 

reviewing the Executive Order under the Establishment Clause.  Such guidance by the 

Supreme Court will simplify these proceedings.  See Landis, 299 U.S. at 256.  

Defendants sufficiently demonstrate that the dispositive effect of the Supreme 

Court’s review in IRAP and the judicial economy achieved by awaiting that review weigh 

in favor of granting a stay. 

B. Relative Hardships to the Parties if Proceedings are Stayed 
 

 Plaintiffs say any review by the Supreme Court would likely take at least six 

months, and that such a lengthy stay would prejudice them by: (1) severely delaying 

their case; (2) preventing them from securing the evidence they need to proceed; and 

(3) increasing the risk that relevant evidence is lost or that Defendants or third parties 

fail to preserve relevant evidence.   
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 Defendants say that allowing Plaintiffs to proceed with their “novel and highly 

burdensome discovery” would prejudice them if the Supreme Court finds that Mandel 

limits review to the four corners of the Executive Order.  They further say that the 

discovery sought by Plaintiffs raises complicated executive privilege issues, and that 

because the Supreme Court’s decision will likely provide guidance on the scope and 

necessity of such discovery, a stay is warranted. 

 Although a stay will delay these proceedings, the Court finds that potential 

prejudice to Plaintiffs is less drastic than they set forth.  The Supreme Court is 

expediting its decision on Defendants’ petition for certiorari.  Regardless of the length of 

stay, because the Fourth Circuit upheld the nationwide injunction of the Executive 

Order, Plaintiffs’ interests are protected.  Should circumstances change during the 

duration of the stay, Plaintiffs may move to lift the stay or for other appropriate relief.   

In addition, based on the voluminous filings and issues raised in relation to 

Plaintiffs’ pending motion to compel – which pertains only to one document request 

seeking a single document – it is clear that resolution of disputes related to Plaintiffs’ 

“limited” discovery requests will require significant resources on behalf of the parties 

and the Court.  Requiring the parties and the Court to devote time and resources to 

resolve these matters during the appeal in IRAP would not be economical, because the 

Supreme Court’s decision will be significantly relevant to, and possibly control, the 

Court’s consideration of issues raised in this suit.  See Landis, 299 U.S. at 254, 256.  

This is especially true based on the nature of the case and type of discovery sought.   

Because of the “high respect” owed to the Executive, a stay is warranted to 

protect Defendants from the burden of resource intensive discovery during the 
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pendency of the Supreme Court review in IRAP, particularly since a stay will not greatly 

prejudice Plaintiffs.  See Cheney v. U.S. Dist. Court for D.C., 542 U.S. 367, 385 (2004) 

(“‘[T]he high respect that is owed to the office of the Chief Executive ... is a matter that 

should inform the conduct of the entire proceeding, including the timing and scope of 

discovery,’ and … the Executive’s ‘constitutional responsibilities and status are factors 

counseling judicial deference and restraint’ in the conduct of litigation against it.” 

(internal citations omitted)).  

Finally, the Court believes that steps can be taken to alleviate Plaintiffs’ concerns 

regarding preservation of relevant evidence.  There is both a common law obligation 

and a duty under the Federal Rules of Civil Procedure for parties to preserve 

information in their possession, custody, or control that may be relevant to pending 

litigation.  Here, Defendants’ duty extends to evidence that predates January 20, 2017, 

and, although the individual Defendants were sued in their official capacity, their duty 

extends to information created, received or maintained in their personal capacities.  The 

parties must discuss the scope of discovery and preservation efforts during their 

upcoming Rule 26(f) conference, which they must hold prior to June 23, 2017.   

To alleviate Plaintiffs’ concerns about their need to obtain information and 

preserve evidence from third parties, the Court suggests that they send preservation 

letters to the third parties at issue.  If Plaintiffs are concerned that this does not resolve 

the issue of third-party evidentiary preservation, they may move for a limited 

modification of the stay order, as explained in the Conclusion, below. 

The relative hardships to the parties created by withholding judgment weighs in 

favor of staying these proceedings pending Supreme Court review in IRAP.  
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III. CONCLUSION 

 Defendants’ motion for a stay pending Supreme Court proceedings [Doc. 105] is 

GRANTED, and this case is STAYED until two weeks after the “final action” (i.e., denial 

of certiorari or a decision/opinion on the merits) by the Supreme Court in IRAP, with the 

following limitations and conditions:   

1. The parties must conduct a Rule 26(f) conference by June 23, 2017;  
 

2. Defendants must preserve information in their possession, custody, or 
control – in both their official and personal capacities – that may be 
relevant to pending litigation, including information that predates 
January 20, 2017.  The parties must discuss the scope of discovery 
and preservation efforts during their Rule 26(f) conference.  
 

3. Plaintiffs may send preservation letters to third parties to notify them of 
the litigation and to request that they preserve any potentially relevant 
evidence.  If this does not alleviate Plaintiffs’ concerns regarding third-
party evidentiary preservation, Plaintiffs may move for a limited 
modification of this stay to allow them to issue subpoenas to third 
parties.  If any such motion is granted, the third party would not be 
required to produce discovery, or respond to the subpoena, until the 
stay is fully lifted; 
 

4. Any party may move to lift the stay, or for other appropriate relief, if 
circumstances change prior to the “final action” by the Supreme Court 
in IRAP; 
 

5. The parties must file a joint statement proposing the schedule for any 
further proceedings within seven days after the “final action” by the 
Supreme Court in IRAP;  
 

6. The joint statement should take into consideration any impact the 
Supreme Court’s opinion in IRAP has on Plaintiffs’ outstanding 
discovery requests and the pending motions to dismiss and compel.  
Specifically, if the Supreme Court issues an opinion, arguments made 
in support of and in opposition to the motions to dismiss and/or compel 
may no longer be relevant; if that is the case, the Court would be 
inclined to strike the pending motions and have the parties re-file them, 
if necessary, using the appropriate standard(s) set forth by the 
Supreme Court.  The parties should contemplate this when filing the 
joint statement; 
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7. The joint statement should include the dates that Defendants’ 
responses to Plaintiffs’ discovery requests are due, if those discovery 
requests are still relevant; and 
 

8. The June 13 hearing on Defendants’ motion to dismiss is cancelled. 
 

IT IS ORDERED. 
       s/Victoria A. Roberts   
       Victoria A. Roberts 
       United States District Judge 
Dated:  June 9, 2017 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

Martin Ozinga III, et al.,    )  
       ) 
  Plaintiffs,    ) No. 13 C 3292 
       ) 
 v.      ) Judge Thomas M. Durkin 
       ) 
U.S. Department of Health &   ) 
Human Services, et al.,    ) 
       ) 
  Defendants.    ) 
 

ORDER 
 

 Defendants move to stay all further proceedings in this case pending the 

Seventh Circuit’s ruling in Korte v. Sebelius, No. 12-3841 (7th Cir.), and Grote v. 

Sebelius, No. 12-1077 (7th Cir.). R. 17. For the following reasons, Defendants’ 

motion to stay is granted.  

Background 

  Plaintiffs—eight members of the Ozinga family and their privately-held, for-

profit business, Ozinga Bros., Inc.—challenge certain provisions of the Patient 

Protection and Affordable Care Act (“ACA”). As in Korte and Grote, this case 

involves the ACA’s requirement that nongrandfathered and nonexempt group 

health insurance plans cover certain preventive health services without cost 

sharing, 42 U.S.C. § 300gg-13(a)(4), and regulations promulgated by the U.S. 

Department of Health and Human Services specifying that the required coverage 

must include all FDA-approved contraceptive methods and sterilization procedures. 

45 C.F.R. § 147.130. Plaintiffs argue that these ACA provisions contradict their 
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Christian beliefs (and the “foundational ethos” of their for-profit business) and 

violate the Religious Freedom Restoration Act, 42 U.S.C. § 2000bb et seq. (“RFRA”), 

the First and Fifth Amendments of the United States Constitution, and the 

Administrative Procedure Act, 5 U.S.C. § 701, et seq. 

 On July 16, 2013, the Court entered a preliminary injunction enjoining 

Defendants from enforcing the relevant ACA provisions and regulations against 

Plaintiffs until 30 days after the Seventh Circuit issues any mandate denying 

injunctive relief in Korte and Grote. R. 16. Defendants have not yet answered or 

otherwise responded to Plaintiffs’ complaint in this case. 

Legal Standard 

 “[T]he power to stay proceedings is incidental to the power inherent in every 

court to control the disposition of the causes on its docket with economy of time and 

effort for itself, for counsel, and for litigants.” Landis v. N. Am. Co., 299 U.S. 248, 

254 (1936). In deciding whether to enter such a stay, courts consider the following 

factors: (i) whether a stay will unduly prejudice or tactically disadvantage the non-

moving party; (ii) whether a stay will simplify the issues in question and streamline 

the trial; and (iii) whether a stay will reduce the burden of litigation on the parties 

and on the court. Tap Pharm. Prods., Inc. v. Atrix Labs, Inc., 2004 WL 422697, at *1 

(N.D. Ill. Mar. 3, 2004). “[I]f there is even a fair possibility that the stay . . . will 

work damage to someone else,” the party seeking the stay “must make out a clear 

case of hardship or inequity in being required to go forward.” Landis, 299 U.S. at 

255. Indeed, the court “must weigh competing interests and maintain an even 
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balance.” Id. (citing Kansas City S. R. Co. v. United States, 282 U.S. 760, 763 (1931); 

Enelow v. N.Y. Life Ins. Co., 293 U.S. 379, 382 (1935)). 

 Courts in this district have recognized that when two related cases are 

pending in separate federal courts, either of those courts may exercise that inherent 

power to stay the proceedings before it in deference to the related action. See GE 

Bus. Fin. Servs. Inc. v. Spratt, 2009 WL 1064608, at *1 (N.D. Ill. Apr. 20, 2009); 

Whirlpool Fin. Corp. v. Metropolis Capital Grp., 1991 WL 212112, at *3 (N.D. Ill. 

Oct. 7, 1991). Indeed, this Court has a “duty . . . to avoid duplicative litigation in 

more than one federal court.” Whirlpool, 1991 WL 212112, at *3 (citing Colo. River 

Water Conservation Dist. v. United States, 424 U.S. 800, 817 (1976)); see also 

CIGNA Healthcare of St. Louis, Inc. v. Kaiser, 294 F.3d 849, 851 (7th Cir. 2002) (“A 

federal court is authorized to stay proceedings in a lawsuit before it because parallel 

proceedings are pending in another court, either federal or state.”). Therefore, the 

Seventh Circuit not surprisingly has advised that “[a] district court has ‘an ample 

degree of discretion’ in deferring to another federal proceeding involving the same 

parties and issues to avoid duplicative litigation.” Trippe Mfg. Co. v. Am. Power 

Conversion Corp., 46 F.3d 624, 629 (7th Cir. 1995) (quoting Kerotest Mfg. Co. v. C-O-

Two Fire Equip. Co., 342 U.S. 180, 183 (1952)).  

Analysis 

 Defendants argue that the Court should stay the proceedings here pending 

the Seventh Circuit’s resolution of the Korte and Grote appeals, which involve 

similar issues, namely plaintiffs from for-profit businesses challenging the validity 
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and constitutionality of the same provisions of the ACA. The Seventh Circuit 

consolidated the appeals in Korte and Grote and heard oral arguments on May 22, 

2013. In both Korte and Grote, the district courts denied the plaintiffs’ motions for 

preliminary injunctions, which sought to enjoin the defendants from enforcing the 

ACA’s contraception mandate against the plaintiffs’ businesses. Defendants argue 

that the Seventh Circuit’s decision in Korte and Grote will address issues at the 

heart of this case, and that briefing a motion to dismiss in this Court before the 

Seventh Circuit rules would be a waste of resources. 

 The Court agrees that a stay is warranted. First, a stay will promote judicial 

economy by avoiding duplicative litigation, simplifying the issues in question, and 

reducing the burden of litigation on the parties and the Court. This case is 

materially similar to Korte and Grote—the defendants are the same and all of the 

plaintiffs represent for-profit companies seeking to escape the ACA’s contraception 

mandate. Because a motion for preliminary injunction requires a court to assess the 

likelihood of success on the merits, the Seventh Circuit will likely address issues 

such as: (i) whether a for-profit corporation can exercise religion under the RFRA; 

(ii) whether a mandate upon a corporation can impose a substantial burden on a 

corporation’s owners under the RFRA; (iii) whether any such burden on the owners 

would be too attenuated to constitute a “substantial” burden under the RFRA; and 

(iv) whether the legislature narrowly tailored the ACA’s mandate to serve 

compelling government interests. Each of these issues will be material to, and 

potentially dispositive of, the issues raised here. It would be a waste of resources to 
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require the parties to brief these issues now under pre-Korte and Grote case law and 

for this Court to prematurely proceed in this case only to risk issuing an opinion 

inconsistent with the Seventh Circuit’s forthcoming ruling in Korte and Grote. The 

better approach is to await the Seventh Circuit’s guidance. 

 Second, Plaintiffs do not demonstrate any prejudice or hardship from staying 

this matter. The Court has already entered a preliminary injunction staying the 

enforcement of the ACA’s contraception mandate against Plaintiffs until 30 days 

after the Seventh Circuit issues any mandate denying injunctive relief in Korte and 

Grote. Plaintiffs cite the hardship and uncertainty this matter poses to their 

business, but that uncertainty will exist whether this case proceeds immediately or 

not. Indeed, the bulk of that uncertainty at this stage hinges on how the Seventh 

Circuit ultimately resolves the pending Korte and Grote appeals. 

 In opposing a stay, Plaintiffs argue that Defendants’ motion assumes that the 

government will ultimately prevail in Korte and Grote. The Court disagrees. 

Regardless of where the Seventh Circuit ends up, its ruling would still provide 

valuable guidance to this Court and could greatly streamline this case. The Seventh 

Circuit’s forthcoming ruling in Korte and Grote could just as easily benefit Plaintiffs 

in this case as opposed to Defendants. 

 Plaintiffs also argue that this case is not substantially similar to Korte and 

Grote. Although there are certainly some factual differences between the plaintiffs 

in each case, the cases still share substantially similar fact patterns and central 
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legal issues. The resolution of Korte and Grote will therefore inform the Court’s 

decision in this case and narrow the issues which it must resolve. 

 Finally, the Court notes that many of Plaintiffs’ exact arguments for opposing 

a stay were considered and rejected in Triune Health Group, Inc. v. U.S. Dep’t of 

Health & Human Servs., Inc.,  No. 12 C 6756, R. 64 (N.D. Ill. Apr. 2, 2013) (St. Eve, 

J.). Triune involved another challenge to the ACA’s contraception mandate. 

Notably, Triune was even further along than this case—a fully-briefed motion to 

dismiss was pending. Nonetheless, the court stayed the case until the Seventh 

Circuit issues its decision and denied the motion to dismiss without prejudice, 

indicating that it would give the parties sufficient time to refile the motion once the 

Seventh Circuit provides additional guidance. R. 65. The court’s approach in Triune 

readily illustrates the folly of allowing the parties here to begin briefing a motion to 

dismiss while the Korte and Grote appeals are still pending. That briefing would 

almost certainly be rendered obsolete once the Seventh Circuit rules, and the 

parties would inevitably have to engage in additional rounds of supplemental 

briefing to address the Seventh Circuit’s forthcoming ruling.  

Conclusion 

 For the foregoing reasons, the Court grants Defendants’ motion to stay. The 

Court will therefore stay these proceedings until the Seventh Circuit issues a 

decision in Korte and Grote.  
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       ENTERED: 

 

       _______________________________ 
       Honorable Thomas M. Durkin 
       United States District Judge 
Dated:  August 14, 2013 
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Order Form (01/2005)

United States District Court, Northern District of Illinois

Name of Assigned Judge
or Magistrate Judge

Amy J. St. Eve Sitting Judge if Other
than Assigned Judge

CASE NUMBER 12 C 6756 DATE 4/2/2013

CASE
TITLE

Triune Health Group, Inc et al vs. U.S. Dept of Health & Human Services et al

DOCKET ENTRY TEXT

The Court grants Defendants' motion to stay [58].  The Court will stay the proceedings until the Seventh Circuit issues a
decision in Korte v. Sebelius, No. 12-3841 (7th Cir.), and Grote v. Sebelius, No. 12-1077 (7th Cir.).  Status hearing set
for 4/17/13 is stricken and reset to 7/16/13 at 8:30 a.m. 

O[ For further details see text below.] Notices mailed by Judicial staff.

STATEMENT

            Defendants, Kathleen Sebelius, et al., move to stay all further proceedings in this case pending the
Seventh Circuit ‘s ruling in Korte v. Sebelius, No. 12-3841 (7th Cir.), and Grote v. Sebelius, No. 12-1077
(7th Cir.).  (R. 58, Mot.)  For the following reasons, the Court grants Defendants’ motion.

BACKGROUND

Plaintiffs, Christopher and Mary Anne Yep, challenge the validity and constitutionality of certain
provisions of the 2010 Patient Protection and Affordable Care Act (“the PPACA”).  Plaintiffs, who own
Triune Health Group Inc. (“Triune”), a for-profit corporation, argue that the provisions of the PPACA which
require Triune to provide health care coverage for preventative care for women are“wholly at odds with their
religious and moral values and sincere religious beliefs and sacred commitments.”  (R. 21, Amend. Compl. ¶
5); see also 42 U.S.C. § 300gg-13(a)(4).  The provisions require Triune to provide a group health plan
covering the full rang of Food and Drug Administration approved contraceptive methods, sterilization
procedures, and to provide education and counseling with respect to these matters for all women with
reproductive capacity.  (Id. ¶ 40); see also 42 U.S.C. § 300gg-13(a)(4); 45 C.F.R. § 147.130.  Plaintiffs argue
that these provisions, which contradict their Roman Catholic beliefs, violate the Religious Freedom
Restoration Act, 42 U.S.C. § 2000bb et seq. (“RFRA”), the First and Fifth Amendments of the United States
Constitution, and the Administrative Procedure Act, 5 U.S.C. § 701, et seq.

 Courtroom Deputy
Initials:

KF
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LEGAL STANDARD

“[T]he power to stay proceedings is incidental to the power inherent in every court to control the
disposition of the causes on its docket with economy of time and effort for itself, for counsel, and for litigants.” 
Landis v. N. Am. Co., 299 U.S. 248, 254, 57 S. Ct. 163, 81 L. Ed. 153 (1936).  In deciding whether to enter such a
stay, courts consider the following factors: (i) whether a stay will unduly prejudice or tactically disadvantage the
non-moving party, (ii) whether a stay will simplify the issues in question and streamline the trial, and (iii)
whether a stay will reduce the burden of litigation on the parties and on the court.  Tap Pharm. Prods., Inc. v.
Atrix Labs., Inc., No. 03, C 7822, 2004 WL 422697, at *1 (N.D. Ill. Mar. 3, 2004).  “[I]f there is even a fair
possibility that the stay . . . will work damage to some one else,” the party seeking the stay “must make out a clear
case of hardship or inequity in being required to go forward.”  Landis, 299 U.S. at 255.  Indeed, the Court
“must  weigh competing interests and maintain an even balance.” Id. (citing Kansas City S. R. Co. v. United
States, 282 U.S. 760, 763, 51 S. Ct. 304, 305, 306, 75 L. Ed. 684 (1931); Enelow v. N.Y. Life Ins. Co., 293 U.S.
379, 382, 55 S. Ct. 310, 311, 79 L. Ed. 440(1935)). 

Courts in this district have recognized that when two related cases are pending in separate federal courts,
either of those courts may exercise that inherent power to stay the proceedings before it in deference to the related
action.  See GE Bus. Fin’l Servs. Inc. v. Spratt, 2009 WL 1064608, at *1 (N.D. Ill. Apr. 20, 2009); Whirlpool Fin.
Corp. v. Metropolis Capital Grp., 1991 WL 212112, at *3 (N.D. Ill. Oct. 7, 1991).  Indeed, this Court has a “duty
. . . to avoid duplicative litigation in more than one federal court.”  Whirlpool Fin. Corp., No. 90 C 5845, 1991
WL 212112, at *3 (citing Co. River Water Conservation District v. United States, 424 U.S. 800, 817, 96 S. Ct.
1236, 47 L .Ed.2d 483 (1976)); see also CIGNA HealthCare of St. Louis, Inc. v. Kaiser, 294 F.3d 849, 851 (7th
Cir. 2002) (“A federal court is authorized to stay proceedings in a lawsuit before it because parallel proceedings
are pending in another court, either federal or state.”)  Therefore, the Seventh Circuit not surprisingly has advised
that “[a] district court has ‘an ample degree of discretion’ in deferring to another federal proceeding involving the
same parties and issues to avoid duplicative litigation.”  Trippe Mfg. Co. v. Am. Power Conversion Corp., 46 F.3d
624, 629 (7th Cir. 1995).

ANALYSIS

Defendants argue that the Court should stay the proceedings here pending the Seventh Circuit’s resolution
of appeals pending in Korte and Grote, which involve similar issues, namely plaintiffs from for-profit, secular
corporations challenging the validity and constitutionality of the same provisions of the PPACA.  The Seventh
Circuit consolidated the appeals in Korte and Grote, which both involve the same defendants as this case.  In both
Korte and Grote, the district courts denied the plaintiffs’ motions for preliminary injunction, which sought to
enjoin the defendants from enforcing the contraception mandate of the PPACA against the plaintiff corporation. 
On January 3, 2013, the Court granted Plaintiff’s motion for a preliminary injunction in light of the Seventh
Circuit’s grant of a preliminary injunction pending appeal in Korte.  (R. 49, Prel. Inj. Ord.)  The Court has yet to
rule on Defendants’ pending motion to dismiss, and Defendants argue that the Seventh Circuit’s decision in Korte
and Grote will address issues at the heart of that motion and this case .  (R. 24, MTD.) 

Indeed, as noted in the Court’s preliminary injunction order, this case is materially similar to Korte and
Grote.  Although the specific plaintiffs in each case differ, they are substantially similar because each plaintiff
represents a for-profit, secular company seeking to escape the PPACA’s preventative care mandate on the
grounds that it interferes with and burdens the religious beliefs of the company’s owners.  The plaintiff
companies here, as in Korte and Grote, do not qualify for any type of religious or other exemption from the
PPACA’s mandate.  
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Even though the Seven Circuit will not determine the merits of the underlying claims in Korte and Grote,
as it will only review orders denying motions for preliminary injunctions, its decision will address issues material
to the resolution of this case.  It would, therefore, be a waste of judicial resources for this Court to prematurely
proceed in this case only to risk issuing an opinion inconsistent with precedent the Seventh Circuit creates shortly
thereafter.  Indeed, because a motion for preliminary injunction requires a court to assess the likelihood of success
on the merits, the Seventh Circuit will likely address issues such as: (1) whether a for-profit, secular corporation
can exercise religion under the RFRA; (2) whether a mandate upon a corporation can impose a substantial burden
on a corporation’s owners under the RFRA; (3) whether any such burden on the owners would be too attenuated
to constitute a “substantial” burden under the RFRA; (4) whether the legislature narrowly tailored the PPACA’s
mandate to serve compelling governmental interests.  Each of these issues will be material to, if not dispositive
of, the pending motion to dismiss in this case.  The Court, therefore, will await the binding guidance of the
Seventh Circuit’s resolution of Korte and Grote, which the parties have briefed.

Contrary to the Court’s preliminary injunction order, Plaintiffs argue that Korte and Grote do not present
substantially similar issues because there are some factual differences.  (Resp. at 7.)  These potential differences,
such as how closely each privately owned corporation is held, may result in different ultimate outcomes on the
merits in Korte and Grote than here.  The cases still, however, share substantially similar fact-patterns and central
legal issues.  The resolution of Korte and Grote will, therefore, inform the Court’s decisions in this case and
potentially narrow the issues which it must resolve. 

Furthermore, Plaintiffs do not demonstrate any prejudice or hardship requiring the Court to deny
Defendants’ motion to stay.  Rather, Plaintiffs offer two misguided arguments.  First, Plaintiffs contend that
Defendants’ motion to stay seeks reconsideration of issues the Court already addressed in the motion for
preliminary injunction.  (R. 61, Resp.  at 1.)  Defendants, however, are not asking the Court to reconsider its
previous decision, but ask the Court to postpone its ruling on the motion to dismiss and other matters.

Second, Plaintiffs miss the mark by arguing that the Court has the ability to maintain jurisdiction while
awaiting ruling on an interlocutory appeal.  (Resp. at 2.)  Defendants, however, are not asking the Court to stay
the proceedings pending the Seventh Circuit’s resolution of the interlocutory appeal in this case.  Rather,
Defendants argue that, for the sake of efficiency and conservation of judicial resources, this Court should stay
proceedings in this case pending the resolution in a parallel proceeding pending in the Seventh Circuit. 

Indeed, the only hardships Plaintiffs allege are that (1) they have to face the uncertainty of seeking out
health plans without understanding what the law requires; and (2) the Plaintiffs face accumulated potential fines if
the Court does not grant a permanent injunction.  (Resp. at 9.) Waiting for guidance from the Seventh Circuit,
rather than plowing ahead only to face possibly reversal and further delay, promotes judicial economy and
efficiency for this case.  It does not, therefore, create an undue hardship of unnecessarily prolonged uncertainty. 
These alleged hardships, therefore, do not necessitate denial of the stay.

CONCLUSION

For the foregoing reasons, the Court grants Defendants’ motion to stay.  The Court, therefore, will stay the
proceedings until the Seventh Circuit issues a decision in Korte and Grote. 
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